June 2009


LICENSE AGREEMENT

This Agreement is made and entered into by and between your company, partnership, agency, institution, organization or other enterprise (“Licensee”) and The Institute of Electrical and Electronics Engineers, Incorporated (“IEEE”).

PLEASE READ THE TERMS AND CONDITIONS OF THIS AGREEMENT CAREFULLY. BY ACCESSING THE LIBRARY (AS DEFINED BELOW), LICENSEE AGREES TO BE BOUND BY THE TERMS AND CONDITIONS OF THIS AGREEMENT.

1. Definitions. (a) “Article” means an individual document from the Library. (b) “Authorized Users” means persons affiliated with Licensee as employees, consultants, onsite contractors or temporary employees and authorized persons physically present in Licensee's library facilities. (c) “Authorized Sites” means Licensee’s facilities identified in the Invoice. (d) “Invoice” means the invoice issued by IEEE to Licensee with respect to Licensee’s access to the Library. (e) “Library” means the third-party library of content accessible through IEEE Xplore identified in the Invoice and described at <http://www.ieee.org/web/publications/subscriptions/>.

2. Grant of License. Provided that Licensee pays the license fee specified in the Invoice and materially conforms to the terms and conditions of this Agreement, IEEE grants Authorized Users at Authorized Sites a non-exclusive, non-transferable, license to: (a) access, search, browse and view the Library; (b) download and print individual Articles for scholarly or research use; (c) make a reasonable number of photocopies of a printed Article for scholarly or research use; and (d) forward PDF links to individual Articles, but not the contents of such Articles, to others. Licensee shall be responsible for any use of the Library by Authorized Users or through Licensee’s facilities.

3. Restrictions. Except as expressly permitted in this Agreement, Licensee may not: (a) substantially or systematically download, reproduce, retain or redistribute the Library or any journal or issue of a journal in the Library; (b) electronically distribute, via e-mail or otherwise, any Article; (c) abridge, modify, translate or create any derivative work based upon the Library or any Article without the prior written consent of IEEE and/or its licensor; (d) display or otherwise make available any information from the Library to anyone other than Authorized Users; (e) sell, resell, rent, lease, license, sublicense, assign or otherwise transfer any rights granted in Section 2, including, but not limited to, use of the Library for document delivery, fee-for-service or any other substantially similar commercial purpose; or (f) remove, obscure or modify in any way copyright notices, other notices or disclaimers that appear on Articles or in the Library.

4. Intellectual Property Rights. Licensee acknowledges and agrees that all right, title and interest in and to IEEE Xplore and the Library, including all copyright and other intellectual property rights under United States and international laws and treaties, remain with IEEE and its licensors. Licensee shall advise all Authorized Users of the restrictions on use of, and IEEE’s rights in, the Library set forth in Sections 3 and 4.

5. Indemnification. IEEE agrees that Licensee shall have no liability and IEEE shall indemnify, defend and hold Licensee harmless against any loss, damage, costs, liability and expense (including reasonable attorneys’ fees) arising from any action or claim of a third party (collectively, “Losses”) that Licensee’s use of the Library in material conformity with the terms and conditions of this Agreement infringes the copyright or other intellectual property right of such third party (“IEEE Indemnification”). Licensee agrees that IEEE shall have no liability and Licensee shall indemnify, defend and hold IEEE harmless against any Loss, except as to Losses covered by IEEE Indemnification, arising from use of the Library by Licensee or its Authorized Users. The indemnified party shall: (1) give the indemnifying party prompt written notice of any Loss or threat of Loss; (2) cooperate fully with the indemnifying party, at the indemnifying party’s expense, in the defense or settlement of any Loss or threat of Loss; and (3) give the indemnifying party sole and complete control over the defense or settlement of any Loss or threat of Loss.

6. DISCLAIMER OF WARRANTIES; LIMITATIONS OF LIABILITY. THE LIBRARY IS PROVIDED TO LICENSEE “AS IS” AND “WITH ALL FAULTS.” LICENSEE ACKNOWLEDGES THAT THE CONTINUED PUBLICATION OF JOURNALS WITHIN THE LIBRARY IS SUBJECT TO THE SOLE DISCRETION OF IEEE’S LICENSORS. IEEE, TO THE MAXIMUM EXTENT PERMITTED BY LAW, EXPRESSLY DISCLAIMS ALL WARRANTIES AND REPRESENTATIONS, EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION: (A) THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE; AND (B) ANY WARRANTY WITH RESPECT TO THE QUALITY, ACCURACY, CURRENCY OR COMPLETENESS OF THE LIBRARY, OR THAT LICENSEE’S USE OF THE LIBRARY WILL BE ERROR-FREE, UNINTERRUPTED, FREE FROM OTHER FAILURES OR WILL MEET LICENSEE’S REQUIREMENTS. LICENSEE ACKNOWLEDGES AND AGREES THAT IEEE IS NOT RESPONSIBLE FOR THE ACCURACY OF ANY INFORMATION OR DATA CONTAINED IN THE LIBRARY, AND IEEE SHALL NOT BE LIABLE FOR ANY LOSSES OR DAMAGES RESULTING FROM RELIANCE ON ANY SUCH INFORMATION OR DATA UNDER ANY CIRCUMSTANCES. IN NO EVENT SHALL IEEE BE LIABLE TO LICENSEE FOR ANY INCIDENTAL, INDIRECT, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, DAMAGES ARISING FROM ANY TYPE OR MANNER OF COMMERCIAL, BUSINESS OR FINANCIAL LOSS OCCASIONED BY OR RESULTING FROM ANY USE OF THE LIBRARY, EVEN IF IEEE HAD ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF THE POSSIBILITY OF SUCH DAMAGES AND REGARDLESS OF WHETHER SUCH DAMAGES WERE FORESEEABLE.

7. Term and Termination. 

a. Term. Unless terminated sooner in accordance with this Section 7.a, this Agreement shall continue in effect for an initial term of twelve (12) months (the “Initial Term”) from the date on which IEEE first provides Licensee with access to the Library, even if such access is not then utilized. Licensee may renew the Agreement for additional 12-month periods (each, a “Renewal Term”) upon payment of the annual license fee, as determined by IEEE, within thirty (30) days prior to the expiration of the Initial Term or any Renewal Term.
b. Termination. Notwithstanding Section 7.a, this Agreement may be terminated as follows: 

(1) Material Breach. Either party may terminate this Agreement in the event of a material breach by the other party that remains uncured thirty (30) days after the non-breaching party gives the breaching party written notice of such breach. 

(2) Suspension. IEEE reserves the right to suspend Licensee’s access to the Library in the event of Licensee’s material breach of Section 3.a or failure to make payment when due. The suspension shall remain in effect until Licensee has cured the breach, and Licensee shall not be entitled to a refund of any fees during such suspension. If Licensee does not cure the breach within thirty (30) days after notice of such breach, IEEE shall be entitled to terminate this Agreement.

(3) Insolvency. Either party may terminate this Agreement in the event that the other party becomes insolvent or bankrupt; becomes the subject of any proceedings under bankruptcy, insolvency or debtor’s relief law; has a receiver or manager appointed; makes an assignment for the benefit of creditors; or takes the benefit of any applicable law or statute in force for the winding up or liquidation of such party’s business.

(4) Withdrawal of Content. IEEE reserves the right to withdraw from the Library content that it no longer retains or has the right to license, or that it has reasonable grounds to believe is unlawful, harmful, false or infringing. If any IEEE withdrawal of content represents a diminution in content available within the Library by more than twenty-five percent 25%, Licensee shall be entitled to terminate this Agreement upon thirty (30) days written notice to IEEE and receive a pro-rata refund of the license fee for the then-applicable term.

c. Survival. The respective obligations of the parties under this Agreement, including, but not limited to, those set forth in Sections 3-6, 7.c and 8, shall survive the termination of this Agreement to the fullest extent necessary for their enforcement and for the realization of the benefit thereof by the party in whose favor they operate.
8. General. (a) Licensee may not assign this Agreement, or sublicense, assign or delegate any right or duty hereunder, by operation of law or otherwise, without the prior written consent of IEEE. (b) This Agreement, including all annexes, exhibits and schedules, contains the final and entire agreement of the parties on the subject matter herein and supersedes all previous and contemporaneous oral or written negotiations or agreements on the subject matter herein. (c) This Agreement may not be amended except in a writing executed by an authorized representative of each party. (d) If any provision of this Agreement is prohibited by law or declared invalid, illegal or unenforceable, then such provision shall be severed, and all other terms of this Agreement shall remain in full force and effect. (e) Any prevention of or delay in either party’s performance hereunder due to labor disputes, acts of God, governmental restrictions, enemy or hostile governmental action, fire or other casualty or other causes beyond such party’s reasonable control shall excuse such party’s performance of its obligations hereunder for a period equal to the duration of any such prevention or delay. (f) The failure of either party to require strict performance by the other party of any provision hereof shall not affect the full right to require such performance at any time thereafter, nor shall the waiver by either party of a breach of any provision hereof be taken or held to be a waiver of the provision itself. (g) This Agreement shall be governed by and construed in accordance with the laws of the State of New York, without regard to its conflict of laws principles. (h) The parties agree that any action, proceeding, controversy or claim between them arising out of or relating to this Agreement (each, a “Claim”) shall be brought in the United States District Court for the Southern District of New York or in the Supreme Court of New York County, if federal jurisdiction is not available, and each party submits to the personal jurisdiction of such court with respect to any Claim.
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