July 2010


IEEE Online products Agreement (Corporate)
Journals Library Plus/Computing Library/COMMUNICATIONS library/Conference LIBRARY plus
	The Institute of Electrical and Electronics Engineers, Incorporated (“IEEE”)
	[Name of Licensee] (“Licensee“)

	Address

445 Hoes Lane

Piscataway, NJ 08854

Attn: Sales Administration
	Address



	E-Mail
salesadmin@ieee.org
	E-Mail


	Facsimile
+1 732 810 0266
	Facsimile


The parties agree as follows:

1. Definitions.

a. “Article” means an individual document from the Licensed Products.

b. “Authorized Sites” means the locations listed in Schedule B.

c. “Authorized Use” means (1) accessing, searching, browsing and viewing the Licensed Products; 
(2) downloading and printing individual Articles for the scholarly or research use of Authorized Users; (3) making a reasonable number of photocopies of a printed Article for the scholarly or research use of Authorized Users; and (4) forwarding PDF links to individual Articles, but not the contents of such Articles, to Authorized Users and others.

d. “Authorized Users” means (a) persons affiliated with Licensee as employees, consultants, onsite contractors or temporary employees; (b) authorized persons physically present in Licensee's library facilities; and (c) such other persons as IEEE may, at the request of Licensee and in IEEE’s sole discretion, authorize in writing to access the Licensed Products.

e. “Filing Cabinet” means an electronic storage space hosted by IEEE where Licensee can store and access links to Supplemental Articles in accordance with the terms and conditions of this Agreement.  All links to Supplemental Articles accessed by Licensee during the term of this Agreement will be stored in a Filing Cabinet accessible via IEEE Xplore by Authorized Users.  A maximum of 10,000 links to Supplemental Articles can be stored in the Filing Cabinet at any time.  In the event that the storage capacity of the Filing Cabinet is reached, then links to Supplemental Articles will be deleted as necessary in the reverse chronological order in which they were added to accommodate the addition of new links to Supplemental Articles.

f. “IEEE Xplore” means the online platform accessible at <http://ieeexplore.ieee.org/>.

g. “Library” means the IEEE online products library selected in Schedule A.

h. “Licensed Products” means Library and Supplemental Articles.

i. “Remote Access” means access provided by Licensee via secured authentication means only to employees, consultants, onsite contractors or temporary employees of Licensee who are not physically present at an Authorized Site.

j. “Rolling Backfile” means a subset of a Library as determined by the publication date of the Articles.  Licensee shall be given access to Articles in a Library published during the current calendar year and the preceding two (2) calendar years, with the Rolling Backfile date reset on January 1 of each calendar year.  For example, if Licensee’s Service Date commences in October 2008, Licensee would have access to Articles in the Library published after January 1, 2006.  On January 1, 2009, the Rolling Backfile date would be reset, and Licensee would have access to Articles in the Library published after January 1, 2007.

k. “Service Date” means the date IEEE first provides Licensee with access to the Licensed Products.

l. “Supplemental Article” means an Article as described more fully in Schedule A.

2. License Fee. Licensee agrees to pay IEEE the fees set forth in the invoice issued by IEEE or its authorized representative in accordance with the terms set forth therein.  With respect to Supplemental Articles, the License Fee is consideration for rights of access to Supplemental Articles as described herein during the term of this Agreement, regardless of the number of Supplemental Articles actually accessed by Licensee.  IF LICENSEE FAILS TO ACCESS THE FULL NUMBER OF SUPPLEMENTAL ARTICLES AVAILABLE DURING THE INITIAL TERM OR ANY RENEWAL TERM, NO PORTION OF THE ACCESS FEE SHALL BE REFUNDABLE OR OTHERWISE OWED TO LICENSEE.
3. License.

a. License Grant. IEEE grants Licensee a non-exclusive, non-transferable license to use IEEE Xplore to access and provide access to Licensed Products in the following manner only to Authorized Users at Authorized Sites or via Remote Access:

(1) Make Authorized Use of an unlimited number of Articles within the Library; and

(2) Make Authorized Use of the number of Supplemental Articles specified in Schedule A and store links to Supplemental Articles in the Filing Cabinet.

b. Restrictions. Except as expressly permitted in this Agreement, Licensee and its Authorized Users may not:

(1) substantially or systematically download, reproduce, retain or redistribute the Licensed Products or any journal or issue of a journal in the Licensed Products;

(2) electronically distribute, via e-mail or otherwise, any Article;

(3) abridge, modify, translate or create any derivative work based upon the Licensed Products without the prior written consent of IEEE;

(4) display or otherwise make available any information from the Licensed Products to anyone other than Authorized Users;

(5) sell, resell, rent, lease, license, sublicense, assign or otherwise transfer any rights granted in Section 3, including, but not limited to, use of the Licensed Products for document delivery, fee-for-service or any other substantially similar commercial purpose; or

(6) remove, obscure or modify in any way copyright notices, other notices or disclaimers that appear on Articles or in the Licensed Products.

c. Audit. Licensee shall maintain accurate and complete records concerning its use of the Licensed Products (“Records”) for at least one (1) year following the end of the calendar year to which they pertain.  IEEE may, at its expense, inspect Licensee’s Records and the equipment used by Licensee to access the Licensed Products in order to verify Licensee’s compliance with the terms and conditions of this Agreement (“Inspection”), provided that such Inspection occurs not more frequently than once per twelve-month period and upon at least five (5) business days written notice.  Notwithstanding the foregoing, if an Inspection reveals that Licensee’s use of the Licensed Products materially exceeds the scope of the rights granted under this Agreement, Licensee shall be responsible for the reasonable costs of the Inspection and immediate payment to IEEE of an amount in addition to the License Fee, based upon IEEE’s then-current rates, for Licensee’s use of the Licensed Products beyond the scope of this Agreement.

4. Intellectual Property Rights.

a. Ownership. Licensee acknowledges and agrees that all right, title and interest in and to IEEE Xplore and the Licensed Products, including all copyright and other intellectual property rights under United States and international laws, remain with IEEE and its licensors.

b. Protection. Licensee shall make reasonable efforts to advise all Authorized Users of the restrictions on use of and IEEE’s rights in the Licensed Products set forth in Sections 3(b) and 4(a).  In the event that Licensee becomes aware of any unauthorized use of the Licensed Products by way of Licensee’s IP addresses, servers or other facilities, Licensee shall promptly give notice to IEEE of such unauthorized use and make all reasonable efforts to eliminate such unauthorized use.

5. Term and Termination.

a. Term. Unless terminated sooner in accordance with subparagraph (b) of this Section, this Agreement shall continue in effect for an initial term of 12 months (the “Initial Term”) from the Service Date.  Licensee may renew the Agreement for additional 12-month periods (each, a “Renewal Term”) upon payment of the annual license fee, as determined by IEEE, within thirty (30) days prior to the expiration of the Initial Term or any Renewal Term.  IEEE reserves the right to modify the terms and conditions for any Renewal Term and will give Licensee notice of any such modified terms and conditions at least sixty (60) days prior to the expiration of the then-current term.

b. Termination. Notwithstanding the terms of subparagraph (a) of this Section, this Agreement may be terminated as follows: 

(1) Material Breach. Either party may terminate this Agreement in the event of a material breach by the other party that remains uncured thirty (30) days after the non-breaching party gives the breaching party written notice of such breach. 

(2) Suspension. In the event that IEEE notifies Licensee of a material breach of Section 3(b)(1) of this Agreement, IEEE reserves the right to suspend Licensee’s access to the Licensed Products.  IEEE will make commercially reasonable efforts to limit suspension to the offending IP address or user account, to the extent that the offending IP address or user account can be reasonably ascertained under the circumstances; otherwise, IEEE reserves the right to suspend all online access to the Licensed Products by Licensee.  The suspension shall remain in effect until Licensee has cured the material breach, and Licensee shall not be entitled to a refund of any fees during such suspension.  If Licensee does not cure the material breach within thirty (30) days after notice of such breach, IEEE shall be entitled to terminate this Agreement.

(3) Withdrawal of Content. IEEE reserves the right to withdraw content from the Library that it no longer retains or has the right to license, or that it has reasonable grounds to believe is unlawful, harmful, false or infringing.  If the withdrawal represents more than twenty-five percent (25%) of the content of the Library, then Licensee shall be entitled to terminate this Agreement upon thirty (30) days written notice to IEEE and receive a pro-rata refund of the License Fee for the then-applicable term.

(4) Insolvency. Either party may terminate this Agreement in the event that the other party becomes insolvent or bankrupt; becomes the subject of any proceedings under bankruptcy, insolvency or debtor’s relief law; has a receiver or manager appointed; makes an assignment for the benefit of creditors; or takes the benefit of any applicable law or statute in force for the winding up or liquidation of such party’s business.

(5) On Notice. Either party may terminate this Agreement at the conclusion of the Initial Term or any Renewal Term by giving the other party written notice at least thirty (30) days prior to the expiration of the then-applicable term.

c. Events Upon Termination. Upon termination of this Agreement:

(1) Licensee shall make reasonable efforts to delete all electronic copies of Articles that are in its possession or control.  Licensee may continue to use print copies of Articles made in accordance with the terms and conditions herein during the term of this Agreement, provided that Section 3(b) shall continue to govern use of such print copies of Articles.

(2) Access to the Filing Cabinet shall terminate, and all unused allotments of Supplemental Articles shall expire without refund to Licensee.

6. Representations, Warranties and Indemnification.

a. Representations and Warranties. IEEE and Licensee each represents and warrants to the other that: (a) it has the necessary power and authority to enter into this Agreement; (b) the execution and performance of this Agreement has been authorized by all necessary corporate or institutional action; (c) entry into and performance of this Agreement will not conflict with any provision of law or the certificate of incorporation, by-laws or comparable organizational documents of the party or conflict with any condition of any contract to which it is a party; (d) no action by any governmental organization is necessary to make this Agreement valid and binding upon the party; and (e) it possesses all licenses and other governmental approvals necessary to perform its obligations under this Agreement.

b. Indemnification. IEEE agrees that Licensee shall have no liability and IEEE shall indemnify, defend and hold Licensee harmless against any loss, damage, costs, liability and expense (including reasonable attorneys’ fees) arising from any action or claim of a third party (collectively, “Losses”) that Licensee’s use of the Licensed Products in material conformity with the terms and conditions of this Agreement infringes the copyright or other intellectual property right of such third party (“IEEE Indemnification”).  Licensee agrees that IEEE shall have no liability and Licensee shall indemnify, defend and hold IEEE harmless against any Loss, except as to Losses covered by IEEE Indemnification, arising from use of the Licensed Products by Licensee or its Authorized Users.  The indemnified party shall: (1) give the indemnifying party prompt written notice of any Loss or threat of Loss; 
(2) cooperate fully with the indemnifying party, at the indemnifying party’s expense, in the defense or settlement of any Loss or threat of Loss; and (3) give the indemnifying party sole and complete control over the defense or settlement of any Loss or threat of Loss.

7. DISCLAIMER. THE LICENSED PRODUCTS ARE PROVIDED TO LICENSEE “AS IS” AND “WITH ALL FAULTS.”  IEEE, TO THE MAXIMUM EXTENT PERMITTED BY LAW, EXPRESSLY DISCLAIMS ALL WARRANTIES AND REPRESENTATIONS (EXCEPT AS SET FORTH IN SECTION 6), EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION: (A) THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE; AND (B) ANY WARRANTY WITH RESPECT TO THE QUALITY, ACCURACY, CURRENCY OR COMPLETENESS OF THE LICENSED PRODUCTS, OR THAT LICENSEE’S USE OF THE LICENSED PRODUCTS WILL BE ERROR-FREE, UNINTERRUPTED, FREE FROM OTHER FAILURES OR WILL MEET LICENSEE’S REQUIREMENTS.
8. LIMITATION OF LIABILITY.

a. EXCEPT FOR EACH PARTY’S INDEMNIFICATION OBLIGATIONS IN SECTION 6(B), IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR ANY INCIDENTAL, INDIRECT, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, DAMAGES ARISING FROM ANY TYPE OR MANNER OF COMMERCIAL, BUSINESS OR FINANCIAL LOSS OCCASIONED BY OR RESULTING FROM ANY USE OF THE LICENSED PRODUCTS, SUCH AS ANY MALFUNCTION, DEFECT OR FAILURE OF THE LICENSED PRODUCTS OR THEIR DELIVERY VIA THE INTERNET, EVEN IF SUCH PARTY HAD ACTUAL OR CONSTRUCTIVE KNOWLEDGE OF THE POSSIBILITY OF SUCH DAMAGES AND REGARDLESS OF WHETHER SUCH DAMAGES WERE FORESEEABLE.

b. IEEE UNDERTAKES NO RESPONSIBILITY FOR, AND DISCLAIMS ALL LIABILITY ARISING FROM, ANY DEFECTS OR FAILURES IN ANY COMMUNICATIONS LINES, THE INTERNET OR INTERNET SERVICE PROVIDER, LICENSEE'S COMPUTER HARDWARE OR SOFTWARE, OR ANY OTHER SERVICE OR DEVICE USED TO ACCESS THE LICENSED PRODUCTS OR TO AUTHENTICATE ANY USER AS AN AUTHORIZED USER.  LICENSEE ACKNOWLEDGES AND AGREES THAT IEEE IS NOT RESPONSIBLE FOR THE ACCURACY OF ANY INFORMATION OR DATA CONTAINED IN THE LICENSED PRODUCTS, AND IEEE SHALL NOT BE LIABLE FOR ANY LOSSES OR DAMAGES RESULTING FROM RELIANCE ON ANY SUCH INFORMATION OR DATA UNDER ANY CIRCUMSTANCES.

9. General. 

a. Notice. Notices given under this Agreement shall be in writing and may be delivered by hand or sent by courier, registered mail, e-mail or fax to the physical address, e-mail address or facsimile number for each party set forth on the first page of this Agreement.  Any such notice shall be deemed successfully given: (1) if delivered personally, at the time of delivery; (2) in the case of an internationally-recognized courier service, the date of delivery confirmation; (3) in the case of registered mail, five days from the date of posting; or (4) in the case of e-mail or facsimile, at the time of successful transmission. 

b. Assignment. Licensee may not assign this Agreement, or sublicense, assign or delegate any right or duty hereunder, by operation of law or otherwise, without the prior written consent of IEEE.  

c. Entire Agreement. This Agreement, including all annexes, exhibits and schedules, contains the final and entire agreement of the parties on the subject matter herein and supersedes all previous and contemporaneous oral or written negotiations or agreements on the subject matter herein.

d. Amendment. This Agreement may not be amended except in a writing executed by an authorized representative of each party.

e. Severability. If any provision of this Agreement is prohibited by law or declared invalid, illegal or unenforceable, then such provision shall be severed, and all other terms of this Agreement shall remain in full force and effect. 

f. Dispute Resolution. This Agreement shall be governed by and construed in accordance with the laws of the State of New York, without regard to its conflict of laws principles.  The parties agree that any action, proceeding, controversy or claim between them arising out of or relating to this Agreement shall be brought in the United States District Court for the Southern District of New York or in the Supreme Court of New York County, if federal jurisdiction is not available, and each party submits to the personal jurisdiction of such court.

g. Force Majeure. Any prevention of or delay in either party’s performance hereunder due to labor disputes, acts of God, governmental restrictions, enemy or hostile governmental action, fire or other casualty or other causes beyond such party’s reasonable control shall excuse such party’s performance of its obligations hereunder for a period equal to the duration of any such prevention or delay.

h. Non-Waiver. The failure of either party to require strict performance by the other party of any provision hereof shall not affect the full right to require such performance at any time thereafter, nor shall the waiver by either party of a breach of any provision hereof be taken or held to be a waiver of the provision itself.

i. Survival.  The provisions of this Agreement that should by their nature survive termination of this Agreement shall survive such termination, including, but not limited to, Sections 3(b), 3(c), 4(a), 6, 7, 8 and 9.

j. Counterparts. This Agreement may be executed in one or more counterparts, each of which when so executed and delivered shall be deemed an original, but all of which together shall constitute one and the same instrument.

	THE INSTITUTE OF ELECTRICAL AND ELECTRONICS ENGINEERS, INCORPORATED

Signed: 

Print Name: 

Title: 

Date: 

	LICENSEE


Signed: 

Print Name: 

Title: 

Date: 



Schedule A: Licensed Products and Support Services

10. Licensed Products.

 FORMCHECKBOX 

IEEE Journals Library Plus: select collection of journals published by IEEE, the contents of which are more specifically described at <http://www.ieee.org/web/publications/subscriptions/index.html>.  Access shall be limited to a Rolling Backfile of the IEEE Journals Library Plus.

Includes access to 500 Supplemental Articles during the Initial Term and each Renewal Term.  For purposes of IEEE Journals Library Plus, “Supplemental Articles” means: (a) journal articles published by IEEE and made available through IEEE Xplore that are not part of the Rolling Backfile for IEEE Journals Library Plus; (b) IEEE conference proceedings available through IEEE Xplore; and (c) articles published by AIP and IBM that are made available through IEEE Xplore.

 FORMCHECKBOX 

IEEE Computing Library: select collection of core journals and magazines in computing published by IEEE, the contents of which are more specifically described at <http://www.ieee.org/web/publications/
subscriptions/index.html>.

Includes access to 1,000 Supplemental Articles during the Initial Term and each Renewal Term.  For purposes of IEEE Computing Library, “Supplemental Articles” means: (a) journal articles published by IEEE and made available through IEEE Xplore that are not part of IEEE Computing Library; (b) IEEE conference proceedings available through IEEE Xplore that are not part of IEEE Computing Library; and (c) articles published by AIP and IBM that are made available through IEEE Xplore. 

 FORMCHECKBOX 

IEEE Communications Library: select collection of core journals and magazines in communications published by IEEE, the contents of which are more specifically described at <http://www.ieee.org/web/
publications/subscriptions/index.html>.

Includes access to 1,000 Supplemental Articles during the Initial Term and each Renewal Term.  For purposes of IEEE Communications Library, “Supplemental Articles” means: (a) journal articles published by IEEE and made available through IEEE Xplore that are not part of IEEE Communications Library; (b) IEEE conference proceedings available through IEEE Xplore that are not part of IEEE Communications Library; and (c) articles published by AIP and IBM that are made available through IEEE Xplore.

  FORMCHECKBOX 
  IEEE Conference Library Plus: select collection of conference proceedings published by IEEE, the contents of which are more specifically described at <http://www.ieee.org/web/publications/subscriptions/
index.html>.  Access shall be limited to a Rolling Backfile of the IEEE Conference Library Plus.
Includes access to 500 Supplemental Articles during the Initial Term and each Renewal Term.  For purposes of IEEE Conference Library Plus, “Supplemental Articles” means: (a) IEEE conference proceedings in IEEE Conference Library Plus that are not part of the Rolling Backfile; (b) journal articles published by IEEE and made available through IEEE Xplore that are not part of IEEE Conference Library Plus; and (c) articles published by AIP and IBM that are made available through IEEE Xplore.

None of the foregoing libraries includes IEEE Standards, e-learning modules or any content owned by or licensed from the Institution of Engineering and Technology (IET).

Licensee will not have access to Supplemental Articles after termination of this Agreement and will not receive a refund for any unused allotment of Supplemental Articles, provided, however, that upon renewal of this Agreement, any unused allotment of Supplemental Articles will carry over to the Renewal Term.  Licensee may obtain an additional allotment of Supplemental Articles by paying an additional license fee determined by IEEE.  Such additional allotment of Supplemental Articles must be used by the conclusion of the then-current term, unless Licensee renews this Agreement.

11. Installation Support. IEEE will provide the following installation support to Licensee:
a. General assistance with implementation of Licensed Products

b. Guidance with configuring printer application on various platforms

c. Provision of general instructions and background materials

12. Continuing Support. IEEE will provide the following continuing support to Licensee:
a. Troubleshooting individual problems

b. Regular system and project updates via newsletters and e-mail

c. As practicable, maintenance of discussion groups via listserv and/or e-mail

13. Customer Service. IEEE will provide customer service via e-mail, telephone or fax during regular business hours (8:00 a.m. to 5:00 p.m. Eastern Time, Monday through Friday, excluding U.S. holidays) for feedback, problem-solving or general questions.
a. Telephone: +1 800 701 4333 (USA/Canada), +1 732 981 0060 (International)

b. Fax: +1 732 981 9667

c. Email: onlinesupport@ieee.org

14. Availability. The Licensed Products shall be subject to periodic unavailability due to regular maintenance, including, but not limited to, maintenance of the server(s) and other equipment used to host the Licensed Products, installation or testing of software and loading of journals as they become available.  IEEE shall use commercially reasonable efforts to minimize the extent of any period of unavailability due to such regular maintenance.  Licensee shall not be entitled to any credit, reduction or set-off against the License Fee for downtime or any interruption in the availability of the Licensed Products unless such interruption exceeds twenty-four (24) continuous hours in duration.  In such event, IEEE shall provide Licensee with a credit equal to 1/365 of the annual License Fee for each continuous twenty-four (24) hour period from the time of interruption until restoration of Licensee’s access to the Licensed Products, provided that Licensee promptly notifies IEEE of the service interruption.  No adjustments shall be made for accumulating periods of non-continuous interruptions.  No credit allowance will be issued for any interruption in Licensee’s access to the Licensed Products caused by any negligence or willful act of Licensee or failure of equipment, software or services not provided by IEEE.
Schedule B: Authorized Sites

A.
Name and physical address(es) of Authorized Site(s) of Licensee:

B.
IP Address(es) of Authorized Site(s) - if proxy server is used, skip part B and go to part C:

C.
IEEE permits Licensee to make use of one or more proxy servers to provide Authorized Users with access to the Licensed Products.  Please provide responses to the questions below so that IEEE can accurately monitor authentication and use of the Licensed Products.

1.  Physical address of proxy server(s):

2.  IP address(es) of proxy server(s):

3.  Intended use(s) of proxy server(s) - check all that apply:

 FORMCHECKBOX 
 Load balancing

 FORMCHECKBOX 
 Provide Remote Access

 FORMCHECKBOX 
 Other (please specify): 


Licensee Responsibilities

Licensee shall be responsible for verifying the status of Authorized Users, providing lists of valid IP addresses to IEEE, and updating such lists promptly as changes are made.  Licensee shall cooperate with IEEE in the implementation of additional security procedures reasonably requested by IEEE.

Licensee represents and warrants that: (a) the list of IP addresses provided above is accurate and valid, and (b) Licensee shall use reasonable efforts to maintain sufficient security with respect to such IP addresses so as to prevent use of Licensed Products by anyone other than Authorized Users.

Use of Blind Log-In Script

If Licensee opts to utilize a Blind Log-In Script, Licensee acknowledges and agrees to the following: (a) a Blind Log-In Script can only be placed on Licensee's secure, internal, password-protected network and can only be accessed by Authorized Users; (b) a simultaneous user session is immediately occupied when an Authorized User accesses the Licensed Products; (c) if a simultaneous user session is interrupted or expires for any reason, the Authorized User must return to Licensee’s internal page that contains the link to the Licensed Products to re-gain access to the Licensed Products; and (d) an Authorized User will not be able to gain access to links provided by CrossRef, a collaborative reference linking service, within an IEEE article.  For more information regarding Blind Log-In Script, please contact onlinesupport@ieee.org.
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